August &, 19€0

Memorandum No. 66 (1360)

Subject: 3Study Ne. 23 - Rescission

A% the last meeting of the Commission, there was distributed to the
Commissioners an alternative rescission statute 1o the one presently being
considered by the Commission. Attached teo this memorandum is a draft
statute whick integrates the suggested alternative with existing law.

The alternative has been suggested because the statute now being
considered in certain respects does not acccmplish what the Commission set
out o do. The basic defect in the present draft is that it preserves
two distinct types of judiecial reliefl for no apparent purpese. Thus, some
of the difficulties the Cormissicn discovered in the existing law are
preserved. For instance,; there is the problezm of jury triad. Under the
present draft, tae problems that now exist in determining vhether the
parties are entitled to a jury or not will be preserved. Whether the
deferdant can obtain a jury or not will depend on how the plaintiff casts
hig complaint -- without regard to the substantive relief desired. If the
plaintiff wants & gsimple money judgment, apparently a jury trial would be
avaiizble if the plaintiff proceeded under Section 1692 but would not be
zvailable if the plaintiff proceeded under Secticn 1693. Of course, this
defact might be remedied by providing a jury in ail cases. But it is
submitted that the vemedy is no tetter than the defect. Ho cae should have
a right to a jury when traditicnal equitatle relief is scught such as an

accounting, a declaratory judgment or a constructive trust. The right tc a
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Jury trial should be dependent upcn the nature of the wrong and the reliel
requested as it is in other cases.

There is a jurisdiction problem, too. 4 justice court would have
jurisdiction over rescissicn acticns brought under Section 1692 as C.C.P.
Secticn 112 is presently amended. It may be guestioned whether it is wise
to confer jurisdiction upon these courts over actions which may reguire the
giving of eguitebie relief such as an accounting, a declaratery judgment or
& constructive trust. Cn the other hand, justice courts apparesntly will
not have jurlsdiction over acticns brought unéer Secticn 1693 even though
a money judgment is all the relief required. The court in which the
proceeding should be tried should nct pe dependent on bew the plaintiff
casts his complaint, it should be dependent upon the substantive relief
he is seeking. If he seeks equitable relief, he snould be required to
sue in a higher ccurt regardless of the fact that he has given an out of
court notice of "rescission” instead of an cut of court nctice of "intention
to bring an action to rescind.”

There is the statute of limitations problem. inder the prasent draft,
the stetute would apparently begin tc run on causes of acticon arising
under Section 1692 when the notice is sent -~ and under Secticn 169h the
court is permitted to grant the relief scught even though no notice was
sant, The statubte would apvarently begin to run on actions arising under
Section 1693 when the ground for rescission arose ([or in the case of fraud
or mistake, was discovered).

There are cther mincr problems indicated by the study no% selved
By the present staiule suck as the use of the commen counts in pleading.

Of course, scme of these protlems might be solved by amendment of the



pregent draft. However, it seems that there will always be difficulty as
lorg as two procedures are reteined for obtzining identical remedies 1O
relieve identical wrongs. In & cede state in which there is supposed

te be but "one form cf actien,” it is submitted that the Ccmmissicn should
not recormmend two forms of action for obtaining the same relief.

Ther=fore, the alternative draft was preparsd {using much of the
language of the present proposed statute) to eliminate the duaiity in
procedure and thus to aliminate the problems that arise Trom the duslity.
Ceincidentally, this approach has resulted in a much sbbreviated statute.

The approach takXen in tne alternative statute is to eliminate the
judicial rescission. Aescission may be accomplished only by giving notice
and offering to restore the pepnefits received under the contract. A4Any
pieading in which the right to rescind is asserted is e notice of rescission.
Thus, all rescission actions will be to enfeorce reascission, and the
procedural rigits cf the parties will not depend on now the cemplaint 1is
cast or on the form of the notice -- taese rights wiil depend exciusively
on the nature of the substantive relief requested. This is &s it should
be in a code state. The laches stendard has been applied to the nctice
and Testoration requirement, but the statute of limitations runs from the
date the ground for rescission arose -- or, in the case of fraud or mistake,
was discovered.

This spproach zekes it unnecessary to emend all of the statutes
scatiered throughout the ccdes dealing with rescissiocn. The smendments
that had been proposed were needed te accommedate thess sections tc the
judicizl resclssion proceduvre. As the judiciel rescission preocedurs is

totally eiiminated in this draft, tihe need for these smendments has also
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been eXiminated.

Considering the details of tne slterna~ive statute, please note that
existing law relating to out of court rescission is beling amended, noi
repealed., The unamended sections {Civil Code Sections 16688 and 169G) that
w111 be retained have been integrsted into this draft for information
LUrROSES.

Section 1689, This amendment ratains most of the langurage approved by

the Commission at the Jure wmeeting. Some mincr but non-substantive revision
was made to retain existing languags 50 that the amendment of the section
would not be tco extensive. In aubdivision 1, there is tndersceored language
which the Commissicn has not finelly decided to retain {see supplement to
Memorandum 61).

Secticn 1689.5. This section has been approved by the Commission.

Section 1650. The Commission had not rezched this section as it

appeared in the other draft.

Sgetion 1691, This is the hLeart oi" the alternative precposal. It

retains existing lew on out of court rescission, but adds that a pleading
asserting the right of rescission ig @ notice of rescission. The secticn is
made subject to Section 14693 which attaches the leches conceplh.

Section 1692, Subdivisicn (1} merely makes 1t plain that any form of

ralief, legel or equitable, may be reguested upon the hasis of a rescissicn
thnet nas been effected under Secticon 1691. If a plaintiff rlstakes his
remedy, subdivision {2) provides that a court may grant the plaintiff any
other form of reiief to which he may be entitled. This is to take care of
the situstion in which a plaintiff may noct fnow whetusr the status quo can

be restored until after an accounting has been completed. suyrdivisien (3)
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15 taken from a2 New York Statute which was reccmmended by the Haw York
Lav Revision Commission. It declares the rule that a wrogoinfing vlaintiff
may recover the considersticn glven and mey alsc recover any conseguerntial
demages which he may have suffered, This is the rule in California at
ses present time. {1 Witkin, Summary of Celiforndia Law 323 (72h Bd. ). )
U course, he would not bte entitled to recover the consideraticn and
dsmages based on the loss of the benefit of the narpgain, for this would
amount to a double recovery.

Supdivision (%) mey be unnecessary. However, it was placed here to
make it unnecessary to emend the varlous provisicns of the Code of Civil
Frocedure dealing with joinder, atiachment, jurisdiction and ihe like.

Yection 1693. Subdivision {1) merely states the laches concept as 1t

pplies to the notice requirement. Subdivision {2) relates tne laches concept
to the requirement of restoration and empowers the ccurt to adjust the
eguities between the parties.

e

Section 1604%. This is the special provision relating te releases. IU

is as contained in the previcus draft, except that references in that draft
-o actions for judicial rescission bave been deleted,
SEC. 7. This repeals the existing law relating to judicial rescission.
3E0S. 8 & 9. These amend the etatute of limitaticns to provide that

rescission actions must be filed within the required time aiter the ground

!

~~ pesciesion arises. The four year statute for written contracts and the
‘wo year statute for orel contracts were chosen sc thai a party's right to
reseind a contraet would not be cubt off before the cppesing party's right
to enforee the contract.

Respectfully submitted,

Joseph B, Harvey
Aggistant Fxeoutive Becretary
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in act to smend Sections 1689 and 1691 of the Civil Code, to add Sections

1689.5, 1692, 1693 and 163k to the Civil Code, to amend Sections 337

and 339 of the Code of Civil Procedure, and to repeal Articie B

{beginning with Section 3406) of Chapter 2 of Title 3 of Part 1 of

Division Fourth of the Civil Code, all relating to rescission of

contracts.

The people of the State of California do enact as follows:

[This is 1688. A contract is extinguished by its rescission.
existing

law and is

not here

amended. |

SRCTION 1. Section 1689 of the Civil Code is amended to read:

1689. 4 [sasty-ia-e] contract is subject to rescission [mey-reseind

she-same] in the following cases [emiy]:

1. If the consent of the party [reseinding] who desires rescission, or

of any party Jjointly contracting with nim, wes given by mistake, or obteined
tarough duress, menace, fraud, or undue influence, exercised by or with the

connivance of the party as to whom [ke-zeseinds)] rescission is desired, OT

of any party to the contract jointly interested with such party; provided

thet & coentract is not subject to rescission for mere mistake, unless the

party egainst whom rescission is sought can be restored to substantially the

same position as if the rontract hag not been made;

2. If [j-th,@ﬁgh-ééé—?aﬁ%+-8f-éh€-§a?1§i&EM%G-WRSE-EE-EEE€§ﬁd67} the

consideration for [uiz] the obligation of the party who desires rescission

fails, in whole or in part, through the fault of the party as to whon
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regeission is desired;

3. If {aweh] the consideration for the obligaticn of the party who

desires rescission becomes entirely void from eny cause;

L. If [sueh] the consideraticn for the obligation of the party whoe

fesires rescission, before it is rendered to hin, fails in & =eterial respect,

Torom any Ccause;

5. {ay-eeaeeat—e?—aii-%he-e#hef-gaftées} if the contract is unlawful

for csuses which do not appear in its terms Gr conditions, and the parties

are not equally in fault; ![a#]

6. TIf the public interest will be vrejudiced by permitting the

sontract to stand; or

7. Under the circumstances praovided for in Sections 39, 1785 [mgd] N

1789, 1930 and 2314 of this code, Section 2470 of the Corporations Code,

Sections 331, 338, 359, L7, 1904 and 2030 of the Insurance Code or any

other statute providing for rescission.

SEC. 2. Section 1689.5 is added to the Oivil Code, to read;
1689.5. A party to a contract may rescinrd the same by consent of all

the other parties.

{This sec- 1690. & stipulation that errors of description shall not avoid a

exist~ contract, or shall be the subject of compensation, or both, does not take

and is away the right of rescission for fraud, nor for mistake, where such mistake

is in = matter essential to the inducement of the contract, and is not

amended ]

capable of exact and entire compensation.
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SEC. 3. Section 1691 of the Civil Code is emended to read:

1~

1691. [Reseissésa;-whea-a@%-e?ﬁee%ed—%yueeﬂseﬁkg—eaa—he-aeeamgééEneé
eaég»éy-%ae-aee;—ea—th,-fart-ag-the-garty—feaeiaéiagj-ai-feaesaable-éiéégeaee

$a-ecmply.vith-the- follewing-suies] (1) Subject tc Section 1693, if &

contract is subject to rescission under Section 1689, a party aggrieved may

rescind the contract by:

{2o--He-mmss-vesesed] (a) Giving notice of rescission to the

party as tc whoem ne rescinds promptly [5] upen discovering the facts

which entitle him to rescingd {;] if he ig free from duress, menace, undue
influence [5] or disability [5] and is aware of his right to rescind; and

[Qe--He-zast-zrestere] (b} Leotoring tc the cther party everything of value

which he has received from him under the contract [§] or {muss] offering
to restore the same upon condition that [sueh] the other party [ghai2] do
1ikewise, unless the latter is unable or positively refuses to do so.

{2) A pleading in an action or proceeding that esserts the right tc

rescind or seeks relief based on rescission is a notice of rescission within

the meaning of subdivision (1} of this section.

SEC. L. Section 1692 is =dded to the Civil Code, to reed:

1692, (1) When & contract has beer rescinded in whole or in part pursuant
to Cection 1689.5 or Section 1691, any party to the contract mey {a) bring
an action to recover any money or thing cwing to him by any other party to
the contract as a consequence of such rescission or for eny other relief to
which he may be entitled under the circumstances or (b) assert such rescission
by way of defense, counterclaim or cross-complaint.

(2) If, in an action besed ypon rescission, the court determines that
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the contract is not subject to rescission, the court may grant the aggrieved
party any other relief to which he mey be entitled under the circumstances.

(3) A claim for damages shall not be deemed inconsistent with a claim
based upon rescission. In an action based upon rescission, the aggrieved
party shall be allowed to obtain complete relief in one ection, including
vestitution of benefits, if any, conferred by him as a resuit of the trans-
action, and any consequential damages to which he is entitled; but such
complete relief shall not Include duplicaticn of itéms of recovery.

(4} An action besed upon rescission shall be deemed an action arising

out of contract.

SEC. 5. Section 1693 is added to the Civil Code, to read:

1693. {1} Wnen relief based upon rescission is cleimed in an action
or proceeding, suck relief chell not be denied becange of a failure tao give
or delay in giving notice of rescissicn unless such failure or delay has
been substantially prejudicial to the other party.

{2) & party who has received benefits by reascn of a contract that is
subject to rescission and who, in an acticn or proceeding or by way of
defense, counterclaim or cross-complaint seeks relief based upon rescission
shell not be denied relief because of a fallure tc tender or delay in
tendering restoration of such benefits pefore judgment unless such failure
or delay has been substantislly prejudicial to the other party; but the
court may meke & tender of restoration a condition of its Judgment, and mey
otherwise in its judgment so adjust the equities between the parties that

unjust enrichment ies avoided.

.



SEC. 6. Section 169Lk is added to the Civil Code, to read:

1654. Where a release is pleaded in answer to = cause of action
asserted in & pleading, the party asserting the cause of action may serve
and file a responsive pleading alleging the rescission of the reliease
pursuant to Section 1691. If such a2 responsive pleading is served and
filed, the court shaell first determine vhether the reisase has tecn
rezcinded. If the releese is held to be valid it shall be accorded the
effect to which 1%t is entitled as a defense to the cause of action. If
the releamse is found to have been rescinded, the release shall be accorded
no effect ag a defense to the cause of action; but the court shall set off
against any judgment rendered in faver of the pariy asserting the cause
of action the amount or value of any benefits that were conferred upon such
party in exchange for the release by the party who pleaded or introduced
the relemse and if such azcunt exceeds eny judgment rendered in favor of
the party asserting the cause of action, the court shall enter judgment in
faver of the party who pleaded or intreoduced the release in the amount of

such exXcess.

SEC. 7. Article 5 {commencing with Section 3406} of Chapter 2 of

Title 3 of Part 1 of Divisieon Fourth of the Civil Code is hereby repealed.

SEC. B. Section 337 of the Code of Civil Procedure is amended to read:
337. Within four years.

* K *

3. An action besed upon the rescission of a centract in writing;

provided, however, that the time shell begin to run from the éate the facts
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which entitle the aggrieved party to rescind aceurred. Where the ground

for rescission is fraud or mistake, the time shall not begin to run untii

the discovery by the aggrieved party of the fects constituting the fraud

or mistake.

SEC. 9. Section 339 of the Code of Civil Procedure is amended to read:
332, VWithin two years.
% * %

3. An action based upon the rescission of a contract not in writing;

provided, however, that ths time shall begln to run from the date the facts

which entitle the aggrieved party to rescind occurred. Where the ground

for rescission is freud or mistake, the time shall not begin to run until

the discovery by the agegrieved party of the fackts constituting the fraud

or misteke.
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